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The individuals designated must tes-
tify about information known or rea-
sonably available to the entity and
their testimony shall be binding on the
entity.

(b) Manner and form of production of
ESI. When a civil investigative demand
requires the production of ESI, it shall
be produced in accordance with the in-
structions provided by the Bureau re-
garding the manner and form of pro-
duction. Absent any instructions as to
the form for producing ESI, ESI must
be produced in the form in which it is
ordinarily maintained or in a reason-
ably usable form.

(c) Compliance. The Assistant Direc-
tor of the Division of Enforcement is
authorized to negotiate and approve
the terms of satisfactory compliance
with civil investigative demands and,
for good cause shown, may extend the
time prescribed for compliance.

(d) Petition for order modifying or set-
ting aside demand—in general. Any peti-
tion for an order modifying or setting
aside a civil investigative demand shall
be filed with the Executive Secretary
of the Bureau with a copy to the As-
sistant Director of the Division of En-
forcement within twenty (20) days after
service of the civil investigative de-
mand, or, if the return date is less than
twenty (20) days after service, prior to
the return date. Such petition shall set
forth all assertions of privilege or
other factual and legal objections to
the civil investigative demand, includ-
ing all appropriate arguments, affida-
vits, and other supporting documenta-
tion. The attorney who objects to a de-
mand must sign any objections.

(1) Statement. Each petition shall be
accompanied by a signed statement
representing that counsel for the peti-
tioner has conferred with counsel for
the Bureau in a good-faith effort to re-
solve by agreement the issues raised by
the petition and has been unable to
reach such an agreement. If some of
the matters in controversy have been
resolved by agreement, the statement
shall specify the matters so resolved
and the matters remaining unresolved.
The statement shall recite the date,
time, and place of each such conference
between counsel, and the names of all
parties participating in each such con-
ference.
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(2) Extensions of time. The Assistant
Director of the Division of Enforce-
ment is authorized to rule upon re-
quests for extensions of time within
which to file such petitions. Requests
for extension of time are disfavored.

(3) Disposition. The Director has the
authority to rule upon a petition for an
order modifying or setting aside a civil
investigative demand.

(e) Stay of compliance period. The
timely filing of a petition for an order
modifying or setting aside a civil in-
vestigative demand shall stay the time
permitted for compliance with the por-
tion challenged. If the petition is de-
nied in whole or in part, the ruling will
specify a new return date.

(f) Public disclosure. All such petitions
and the responses thereto are part of
the public records of the Bureau unless
the Bureau determines otherwise for
good cause shown.

§1080.7 Investigational hearings.

(a) Investigational hearings, as dis-
tinguished from hearings in adjudica-
tive proceedings, may be conducted
pursuant to a civil investigative de-
mand for the giving of oral testimony
in the course of any Bureau investiga-
tion, including inquiries initiated for
the purpose of determining whether or
not a respondent is complying with an
order of the Bureau.

(b) Investigational hearings shall be
conducted by any Bureau investigator
for the purpose of hearing the testi-
mony of witnesses and receiving docu-
mentary material, tangible things, or
other information relating to any sub-
ject under investigation. Such hearings
shall be under oath or affirmation and
stenographically reported, and a tran-
script thereof shall be made a part of
the record of the investigation. The
Bureau investigator conducting the in-
vestigational hearing also may direct
that the testimony be recorded by
audio, audiovisual, or other means, in
which case the recording shall be made
a part of the record of the investiga-
tion as well.

(¢c) In investigational hearings, the
Bureau investigators shall exclude
from the hearing room all persons ex-
cept the person being examined, his or
her counsel, the officer before whom
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the testimony is to be taken, any in-
vestigator or representative of an agen-
cy with which the Bureau is engaged in
a joint investigation, and any indi-
vidual transcribing or recording such
testimony. At the discretion of the Bu-
reau investigator, and with the consent
of the person being examined, persons
other than those listed in this para-
graph may be present in the hearing
room. The Bureau investigator shall
certify or direct the individual tran-
scribing the testimony to certify on
the transcript that the witness was
duly sworn and that the transcript is a
true record of the testimony given by
the witness. A copy of the transcript
shall be forwarded promptly by the Bu-
reau investigator to the custodian des-
ignated in §1080.13.

§1080.8 Withholding requested mate-
rial.

(a) Any person withholding material
responsive to a civil investigative de-
mand or any other request for produc-
tion of material shall assert a claim of
privilege not later than the date set for
the production of material. Such per-
son shall, if so directed in the civil in-
vestigative demand or other request for
production, submit, together with such
claim, a schedule of the items withheld
which states, as to each such item, the
type, specific subject matter, and date
of the item; the names, addresses, posi-
tions, and organizations of all authors
and recipients of the item; and the spe-
cific grounds for claiming that the
item is privileged. The person who sub-
mits the schedule and the attorney
stating the grounds for a claim that
any item is privileged must sign it.

(b) A person withholding material
solely for reasons described in this sub-
section shall comply with the require-
ments of this subsection in lieu of fil-
ing a petition for an order modifying or
setting aside a civil investigative de-
mand pursuant to §1080.6(d).

(c) Disclosure of privileged or pro-
tected information or communications
produced pursuant to a civil investiga-
tive demand shall be handled as fol-
lows:

(1) The disclosure of privileged or
protected information or communica-
tions shall not operate as a waiver if:

(i) The disclosure was inadvertent;

§1080.9

(ii) The holder of the privilege or pro-
tection took reasonable steps to pre-
vent disclosure; and

(iii) The holder promptly took rea-
sonable steps to rectify the error, in-
cluding notifying a Bureau investi-
gator of the claim and the basis for it.

(2) After being notified, the Bureau
investigator must promptly return, se-
quester, or destroy the specified infor-
mation and any copies; must not use or
disclose the information until the
claim is resolved; must take reasonable
steps to retrieve the information if he
or she disclosed it before being noti-
fied; and, if appropriate, may sequester
such material until such time as a
hearing officer or court rules on the
merits of the claim of privilege or pro-
tection. The producing party must pre-
serve the information until the claim
is resolved.

(3) The disclosure of privileged or
protected information or communica-
tions shall waive the privilege or pro-
tection as to undisclosed information
or communications only if:

(i) The waiver is intentional;

(ii) The disclosed and undisclosed in-
formation or communications concern
the same subject matter; and

(iii) They ought in fairness to be con-
sidered together.

§1080.9 Rights of witnesses in inves-
tigations.

(a) Any person compelled to submit
documentary material, tangible things,
or written reports or answers to ques-
tions to the Bureau, or to testify in an
investigational hearing, shall be enti-
tled to retain a copy or, on payment of
lawfully prescribed costs, request a
copy of the materials, things, reports,
or written answers submitted, or a
transcript of his or her testimony. The
Bureau, however, may for good cause
deny such a request and limit the wit-
ness to inspection of the official tran-
script of the testimony. Upon comple-
tion of transcription of the testimony
of the witness, the witness shall be of-
fered an opportunity to read the tran-
script of his or her testimony. Any
changes in form or substance that the
witness desires to make shall be en-
tered and identified upon the tran-
script by the Bureau investigator with
a statement of the reasons given by the
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